THE TRUTH ABOUT THE MANAGERS’ AMENDMENT: 

IT FAILS TO ADDRESS THE CONCERNS 

OF STATE AND LOCAL GOVERNMENTS
While state and local government officials are grateful to the Managers for attempting to meet our concerns,  the Managers’ Amendment falls short.  The proposed legislative language neither addresses local government concerns nor achieves the relief, which the accompanying Talking Points to the Amendment claim to be the Managers’ intent.

Senators must know that a vote in favor of the Managers’ Amendment is a vote to take away funds from state and local governments.  Funds that are used to provide first responders, teachers, schools and other governmental services.  And while the Managers will tell you the organizations that are scoring the vote, no Senator should ever doubt that a vote to protect public safety and schools is always the right vote.  

Definition of Internet Access

The Managers claim that they have added language to clarify that only those telecommunications services (high-speed access to the Internet) that are explicitly used by an Internet Service Provider (ISP) to provide Internet access services are exempt from taxation.  

· Truth #1:  Were the legislative language to achieve the Managers’ intent, which it does not, it will none-the -less cost local governments hundreds of millions of dollars.  Senator Alexander’s letter from the CBO reflects that the CBO agrees with local governments’ reading of the language.

· Truth #2 -- The use of the terms “purchased, used or sold" to identify what telecommunications services are exempt from tax means that any dial-up line is exempted from taxation.
· Truth #3:  The Managers fail to recognize the litigious nature of the telecommunications industry.
  Local governments will not only lose hundreds of millions of dollars of tax revenues, state and local government will be forced to expend hundreds of thousands of dollars defending against the industry as it looks to expand the scope of the law in court.

· Truth #4 The Managers fail to recognize that it is the telephone industry which seeks to circumvent the original intent of the Internet Tax Freedom Act by moving traditional voice services to the Internet 

Definition of Tax on Internet Access.  

The Managers claim their amendment addresses the state and local governments’ concern that the removal of the grandfather provision could bar states and localities from collecting franchise fees, property and income taxes from telecommunications companies and ISPs. 

· Truth While the Managers amendment does provides protection for property, income and some other corporate taxes, it does not extend the protection to certain taxes levied in lieu of income taxes or franchise fees, a practice in multiple states.  The Managers have ensured that the language protects their state and local governments, but it is not clear that it protects all states and local governments.

Duration


Because there are so many ambiguities in the Managers’ Amendment, local governments request that Senators adopt a two-year extension and spend the time to ensure that the legislative language achieves the intent of the Senate.  That opportunity may be lost forever, as will the revenues to local government from the unintended consequences of the Managers Amendment.
� Telephone providers have used statutory changes intended by Congress to promote competition and deployment to avoid local taxes on wireless on traditional phone service.  See   Qwest v. Portland (D. Ore. 2002) currently before the Ninth Circuit;  Qwest v. Globe and Tucson (D. Ariz. 2003); Qwest v. Eugene (Ore. App. Ct. 2002).  Also because key terms in S. 150 are not clearly defined, litigation will be the result  including claims for triple damages and attorneys fees (28 U.S.C. §§ 1983, 1998 – actions taken under color of law).  See  BellSouth v. Palm Beach (11th Cir. 2001); TCG V. Dearborn (6th Cir. 2002); Qwest v. Santa Fe (D. NM 2002).








